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JAG SAN FRANCISCO 


Many commands have STILL been forwarding matters 
to the Office of the Judge Advocate General, San Fran- 
cisco, which do not come under the cognizance of that 
office. Attention is AGAIN invited to the provisions of 
JAG Instruction 5814.8 of 13 December 1955 which pro- 
vides that the commands indicated therein shall forward 
to the Office of the Judge Advocate General of the Navy, 
San Francisco, “Those records of proceedings of general 
and special court-martial cases requiring review by a 
Board of Review, pursuant to Article 66 (b), Uniform 
Code of Military Justice.” The Instruction further pro- 
vides that correspondence relative to these cases shall 
also be referred to the San Francisco office. The In- 
struction does not provide for the forwarding of any 
other matters to the San Francisco office. 


JAG JOURNAL 


A new pamphlet entitled “Special Courts-Martial— 
Guidebook for Presidents and Members” will soon be 
distributed to all special courts-martial convening au- 
thorities. The material it contains has been gathered 
from the JAG Journal, the U. S. Naval School (Naval 
Justice), and officers assigned to the Office of JAG. 
It is believed that a study of this guide will make the 
duties of a president or member much easier, even for 
the experienced. 


MILITARY JUSTICE DIVISION 
INSTRUCTIONS 


“The law officer [president of a special court] must 
instruct on the elements of the offense charged * * *. 
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The instructions must be complete, clear, simple, and 
unambiguous.” U.S. v. Drew, 1 USCMA 471, 473; 4 
CMR 63, 65. Fortunately, the naval service has readily 
available a court-martial instruction drafting guide 
for assistance and guidance in the preparation of in- 
structions.’ Proper use of this guide will eliminate 
many of the errors presently found in the records of 
courts-martial. The following excerpts are taken from 
the Court-Martial Instructions Drafting Guide page V 
which if followed, will eliminate many errors presently 
found in the records of courts-martial. 

“In many model instructions such general phrases 
as ‘a certain act, as alleged’ and ‘in the manner 
alleged’ are used because of the infinite number 
of differing allegations which could be appropri- 
ately inserted in the model specifications upon 
which these model instructions are based. In most 
cases such a general phrase will suffice. However, 
the law officer may find it to be of more assistance 
to the court to substitute in lieu of the general 
phrase, the corresponding specific allegation of the 
particular specification at hand. As may be seen 
from the model introductory instruction, page 3, it 
is contemplated that the instruction as to each 
offense will be preceded by a reading of the specifi- 
cation to the members of the court. By so doing, 
the members of the court will have before them 
certain details such as the time and place of the 
alleged offense. This may make it unnecessary to 
repeat all of these details in giving the elements of 
the offense. Where, however, the model instruction 





1. The Court-Martial Instructions Drafting Guide, an Air Force pub- 
lication, has been distributed to all special and general court- 
martial convening authorities and should be available to any 
officer called upon to act as president or law officer of a court- 
martial. The Military Justice Handbook, The Law Officer (De- 
partment of the Army pamphlet No. 27-9), contains substantially 
the same material. 


(Continued on p. 5) 
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"THE PERSONNEL SECURITY PROGRAM 


LIEUTENANT COMMANDER CHARLES R. DAVIS, USN 


N THE LIGHT OF WORLD EVENTS, past 

and current, an effective security program is 
an essential element for the preservation of our 
yovernment. Appointment and removal, under 
the security program, of personnel connected 
with the Naval Establishment brings into sharp 
focus the basic issue of individual rights, legal 
and equitable, as opposed to interests of na- 
tional security. Is Government employment a 
bare privilege or do the employees have rights 


‘which must be protected? are there any limita- 


tions on the power of removal from Government 
service by the executive branch? does the indi- 
vidual concerned have the right to confront his 
accusers in removal proceedings? is guilt by 
association valid? what elements of due process 
must be accorded to the individual concerned 
in a removal proceeding ?—these are among the 
questions which arise from the basic issue and 
they must ultimately be resolved, either by ad- 
ministrative means or by court decision. 
Although not involving military or civilian 
personnel of the Department of Defense, two 
recent decisions may be indicative of the current 
evolution of a body of law applicable to the 
security program. In Parker v. Lester, 227 F. 
2d 708 (9th Cir. 1955), the Ninth Circuit Court 
of Appeals held that Coast Guard regulations, 
under which the Port Security Program for the 


» screening of merchant seamen was adminis- 


tered, were unconstitutional for want of pro- 
visions for confrontation and cross-examination 
of informers. In that decision, which involved 
the rights of merchant seamen who had been 
screened from employment in the merchant 
marine, the court pointed out that “the liberty 
to follow their chosen employment is no doubt 
a right more clearly entitled to constitutional 
protection than the right of a Government em- 
ployee to obtain or retain his job.” The Gov- 
ernment has announced that the decision will 
not be appealed. The Supreme Court has re- 
cently held that the summary dismissal of a 
Brooklyn College professor by the New York 
City Board of Higher Education was a violation 
of due process where such dismissal was based 
upon an assertion by him of the protection of 
the Fifth Amendment when he was asked, 
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during the course of a hearing being held by a 
U.S. Senate Judiciary subcommittee investigat- 
ing subversive influence in public schools, 
whether he had been a member of the Com- 
munist Party in 1940 and 1941. Slochower v. 
Board of Higher Education of City of New 
York, — U.S. —, 24 LW 4179 (April 9, 1956). 
Other cases, which relate to questions not yet 
resolved, are pending. 

The information presented below is limited to 
the current directives, regulations, and instruc- 
tions. under which the personnel security pro- 
gram is administered within the Naval Estab- 
lishment. Since this segment of the security 
program is of recent origin, precedents are few. 
It is inevitable that problems in the administra- 
tion of the program will arise and in order to 
cope with such problems, study and revision of 
pertinent directives, regulations, and instruc- 
tions will be necessary. 


MILITARY PERSONNEL 


Department of Defense Directive 5210.9 of 7 
April 1954 makes applicable to military person- 
nel of the Armed Forces the criteria for security 
programs established as national policy for civ- 
ilian personnel by Executive Order 10450 as 
amended by Executive Order 10491. SECNAV- 
INST 5521.6 of 23 June 1954, the current 
naval instruction implementing the Department 
of Defense Directive, contains regulations for 
the administration of the Military Security Pro- 
gram and prescribes procedures which are 
to be followed at various administrative levels. 
The provisions of the Armed Forces Reserve 
Act of 1952, 50 U. S. C. 901 et. seq., must be 
complied with when the individual concerned 
in a military personnel security case is a mem- 
ber of a reserve component of the Navy, Marine 
Corps, or, when operating as a service of the 
Navy, the Coast Guard. 

The Department of Defense Directive applies 
to the acceptance, rejection, retention, or separa- 
tion of persons, in and from military service. 
The directive provides that no person reasonably 
believed to have engaged in any of the activities 
or associations listed therein shall be accepted 
into military service without approval of the 
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Secretary of the Armed Service concerned. 
With regard to members of the Armed Services, 
the Department of Defense Directive does not 
preclude trial by general court-martial or sepa- 
ration for other than security reasons when such 
would be applicable. In fact, there is a pro- 
vision in the directive that “separation pro- 
cedures under the security program should not 
be used in those cases in which security con- 
siderations are not the primary reason for the 
initiation of separation action.” 

It is stated in SECNAVINST 5521.6 that “the 
standard for appointment, enlistment, or reten- 
tion of any individual into, or in, any components 
of the Navy or of the Marine Corps shall be that 
his prospective or continued utilization in the 
naval service is clearly consistent with the inter- 
ests of national security.” This standard is the 
foundation of the Military Personnel Security 
Program in the Navy and Marine Corps. 

Proceedings under the Military Personnel Se- 
curity Program are of an administrative type 
and are not trials. The ultimate objective is to 
determine, on the basis of the complete record, 
whether the individual concerned does or does 
not meet the standard.. It must be recognized 
that even though the natural result of an adverse 
determination is a branding in the eyes of so- 
ciety, in the final analysis national security must 
be the paramount factor in the consideration of 
acase. Common sense and a keen perception of 
justice must be heavily relied upon in order to 
achieve a fair and impartial determination. 

In many cases derogatory information about 
the individual concerned is in classified files. 
These files, together with instructions governing 
their use and disclosure, are made available to 
boards by the appropriate intelligence officer. 
This information must be reviewed by the local 
security board prior to the hearing. The hear- 
ing must be conducted so that there is no unau- 
thorized disclosure of the classified information 
in the files and so that information which might 
comprise investigative methods may not be 
gleaned. Identity of confidential informants 
may not be disclosed unless authorized. There 
must be no deviation from the provisions of 
SECNAVINST 5521.6 by the members of a 
board and the recorder. In the event an ob- 
jection is made to this procedure the individual 
concerned may be advised that the board is not 

authorized to disclose or produce classified infor- 
mation and that the objection must be over- 
ruled. 

The Government does not have the burden of 
proof in a security proceeding. There is no re- 
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quirement that the record of proceedings dis- 
close that the case has been proved in the pres- 
ence of the individual concerned. If proper no- 

tice of the time and place of the hearing has 

been forwarded to the individual concerned and 

he does not appear, the local security board, in 

the absence of a request for a postponement 

which has been approved by the convening an- 

thority, should proceed with the hearing. 

Objections to the proceedings on consti- 
tional grounds are made in many cases. The 
board, however, is not authorized to entertain 
or to express an opinion on such objections. 
Therefore, the board must overrule this type of 
objection and, in so ruling, should refer to para- 
graph 10 of appendix 3 to SECNAVINST 
5521.6. Objections asserting inconsistency 
with statutes or judicial precedents, or both, 
should be disposed of by the board in the same 
manner as objections made on constitutional 
grounds. 

The individual concerned is entitled to be rep- 
resented before a board by a civilian counsel of 
his choice, by appointed military counsel if he 
so requests, or by both. Except for the findings, 
opinions, and recommendations, a copy of the 
record of proceedings of the board before which 
the individual concerned appeared will be fur- 
nished to him or his counsel upon request. 
Neither the findings, opinions and recommenda- 
tions of a local security board nor the action of 
the convening authority on the record of pro- 
ceedings of such a board may be disclosed at the 
local level. 

Findings made by a board must be based upon 
evidence. The fact that the respondent failed 
to answer, respond to or refute allegations and 
interrogatories, or that he objected to the pro- 
ceedings is not sufficient to sustain allegations 
against him. If a finding is based upon infor- 
mation in a file, classified or non-classified, the 
record or proceedings must affirmatively show 
that the board considered the file in arriving at 
that finding. The opinions of a board must in- 
clude a statement as to whether the acceptance 
or retention of the individual concerned in the 
service is or is not clearly consistent with the 
interests of national security. If separation 
from the service is recommended, the board 
should give an opinion as to the character of the 
discharge deemed warranted. This opinion 
should not be a part of the recommendation of 
the board for retention or separation from mili- 
tary service as the case may be. 

Upon completion of a local security board 
hearing, the authority who convened the board 
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reviews the record of proceedings and related 
files in the case. The convening authority then 
makes his comments on the case and forwards all 
papers to the Chief of Naval Personnel or the 
Commandant of the Marine Corps, as appropri- 
ate, for further review by a Bureau or Head- 
quarters security board. This board, based 
upon a review of all papers in the case, makes 
findings, renders an opinion whether retention 
in the service of the individual concerned is or 
is not clearly consistent with the interests of 
national security and makes a recommendation 
as to retention or separation. If separation is 
recommended an opinion shall be expressed as 
to the type and character of the separation 
deemed warranted. This opinion should not be 
a part of the board’s recommendation for sepa- 
ration since it is advisory only in nature. 

The entire record, including associated files 
and papers, is then reviewed by the Chief of 
Naval Personnel or the Commandant of the Ma- 
rine Corps, as appropriate, who takes or initiates 
action in accordance with paragraph 12j of 
SECNAVINST 5521.6. 

The Secretary of the Navy, in the cases which 
must be referred to him in accordance with ap- 
plicable laws and regulations or instructions, 
may take action on the case with or without re- 
ferral to a departmental security board. In nor- 
mal procedure, although discretionary, the Sec- 
retary of the Navy, prior to taking final action, 
refers a case to the Office of the Judge Advocate 
General for review and a memorandum opinion 
as to legality. 

The involuntary separation of a commissioned 
officer of a reserve component of the Navy or 
Marine Corps with three or more years com- 
missioned service requires approval by the Sec- 
retary of the Navy. There is no statutory au- 
thority for the involuntary separation of a com- 
missioned officer of the Regular Navy or of the 
Regular Marine Corps, who has completed more 
than three years continuous service as commis- 


sioned officer, based upon the recommendation 
of a board or boards convened under the security 
directives. 

Instructions for processing Reservists, Fleet 
Reservists, Fleet Marine Corps Reservists and 
Inactive Retired Personnel ordered into active 
naval service, as well as applicants for enlist- 
ment or appointment in the Navy and Marine 
Corps, are set forth in SECNAVINST 5521.6. 

Instructions for processing registrants for in- 
duction and inductees, as well as doctors and 
dentists who are subject to induction and who 
apply for commissions, are found in SECNAV 
INST 5521.6 and Department of Defense Di- 
rective 5210.9. 

Persons having responsibilities connected 
with the administration of the security program 
must apprise themselves of current directives, 
regulations and instructions. A personnel se- 
curity program is essential to the preservation 
of national security. Every effort must be 
made to administer the program in such way as 
to ensure that it retains the support of public 
opinion. 

CIVILIAN PERSONNEL 


The Industrial Security Program, which in- 
volves the determination of eligibility of Govern- 
ment contractors, contractor employees, and 
certain other individuals to have access to classi- 
fied information, is regulated by the Industrial 
Personnel Security Regulation and Department 
of Defense Directive 5220.6 of 2 February 1955. 

Cases under the Civilian Personnel Security 
Program, which involve civilian officers and 
employees of the Naval Establishment, must be 
processed in accordance with Public Law 733, 
5. U. S. C. 22-1 (Removals and suspensions in 
the interest of national security) , Executive Or- 
der 10450 as amended by Executive Order 10491 
and Navy Civilian Personnel Instructions, In- 
struction No. 29 (NCPI 29). This segment of 
the program will be treated in detail in a later 
article. 





BULLETIN BOARD ... 
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contains the words ‘as alleged’ or similar language 
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set off by parentheses and italicized, as, for ex- 
omens, “tie SW OE Boo eo elle (as 
alleged)’ or ‘That at the time the accused intended 
to inflict grievous bodily harm upon_____-_____-_- 
ETS OE ARR CRS Oe (name of victim)’, 
such expression is intended as information to the 
person drafting the instruction, not designed to be 
read to the court, and the specific allegation of the 
specification should be inserted.” 


Section I, page 3 of the Guide sets forth the following 
example to be followed in giving instructions: 

“L. O. (Pres): 

“Gentlement of the court, when this court closes 
to vote on its findings, each of (you) (us) must 
resolve the ultimate issue of the guilt or innocence 
of the accused in accordance with the law, the evi- 
dence admitted in court and (your) (our) own 
conscience. It is my duty as (law officer) (presi- 


dent) to instruct you on the law applicable to the 
case, as required by Article 51c of the Uniform 
Code of Military Justice. It is (your) (our) duty 
as members of the court to determine the facts of 
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the case, apply these facts to the law, and to de- 
termine the guilt or innocence of the accused. 

“NoTeE—At this point the court should be in- 
structed on the elements of the offense or offenses. 
The instruction as to each offense should be pro- 
ceeded by a reading of the specification. 

“T shall now read the court the specification (s) 
alleged, after (each of) which I shall instruct the 
court relative to the elements of that offense. The 
accused is charged with the offense of 
violation of Article of the Uniform Code 
of Military Justice (Specification 1, Charge I) 
), as follows: 

“Note.—Here the first specification should be 
read to the court. 

“The court is advised that the elements of this 
offense are as follows: 

“NotTe.—The court should then be instructed on 
the elements of the offense * * *.” 


ADMINISTRATION DIVISION 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law speciclists regardless of assign- 


ment. The list includes orders issued before 15 May 1956. 


CDR Richard Bacharach, USN from SCOLNAVJUS- 

TICE, Npt., R. I. to NAVACTS, Port Lyautey. 
CDR John R. Brock, USN from COM 14 to CINCPAC- 
FLT. 








CDR James E. Brough, USN from JAG to OpNav (Op 
44). 

CDR Hilbert S. Cofield, USN from JAG SCOL (Army) 
Charlottesville to COM 4. 

CDR Francis X. Driscoll, USN from OpNav (Op 44) 
to COM 14. 

CDR Daniel (n) Flynn, USN from COMNAVFE to 
COM 11. 

LTJG Richard L. Fruchterman, USN from COM 9 to 
DESFLOT ONE. 

CDR John P. Gleeson, USNR from JAG SCOL (Army) 
Charlottesville to JAG. 

LTJG Savas Hantzes, USNR from SCOLNAVJUS- 
TICE, Npt., R. I. to COM 3. 

CAPT Wilfred A. Hearn, USN from JAG SCOL (Army) 
Charlottesville to JAG. 

CDR Willard D. Hoot, USN from JAG SCOL (Army) 
Charlottesville to SCOLNAVJUSTICE, Npt., R. I. 
CDR Edward G. Magennis, USN from JAG to U. 8. 

Sending State Office, Rome, Italy. 
CDR Thomas P. Smith, Jr., USN from JAG SCOL 
(Army) Charlottesville to JAG. 


ADVISORY DISCIPLINE BRANCH 


ATTENTION: Convening Authorities of Special 
Courts-Martial—It has been noted that there are many 
instances where convening authorities have erroneously 
issued promulgating orders despite the proscription con- 
tained in paragraph 90b (1), MCM, 1951, that in special 
court-martial cases where the sentence extends to an 
unremitted bad conduct discharge, the promulgating 
order will be issued by the supervisory authority. 








CDR D. L. Garver 


This month the “Ol’ Sea Lawyer” is going to put 
money in your pockets by giving you a few bits of ad- 
vice that most people have to get the hard way and after 
the mistakes have cost ’em beaucoup kale—sometimes 
even getting down into their drinking money. 

Get advice before you get involved in a financial deal— 
and preferably from a lawyer. 

Don’t co-sign notes or endorse checks for friends. 
tough enough paying your own bills. 

Keep a file of your important papers such as your will, 
insurance policies, correspondence, contracts, agree- 
ments, canceled checks, receipts, money order stubs, in- 
come tax forms, agreements, notes, etc. High blood 
pressure would not be such an occupational disease for 
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lawyers if people would only do this. And take your 
papers with you when you go to see a lawyer. Make 
and keep a copy of your letters when financial matters 
are concerned. 

Now a word about checks! Don’t make them out to 
“Bearer,” “to order,” or “to cash.” Always fill in the 
amount, both in words and figures and do it in such a 
way that an alteration will be obvious. If you’re mail- 
ing them it isn’t necessary to send them by registered 
mail unless you want proof of receipt, and the cancelled 
check will usually suffice. Your cancelled check will be 
even better proof of payment if you insert a note (usually 
in the lower ieft hand corner) indicating the reason 
for the check. For example: “Premium to May 1, 1957, 
policy no. 1234567”; “Payment in full on note dated 6 
June 1955”; “Sept. 1956 estimated tax installment.” 
Do not endorse a check simply by signing your name. 
Even a thief may negotiate a bearer instrument or a 
check endorsed in blank. Restrict the endorsement by 
such words as “pay only to the order of Usury Shy- 
lock”; “For deposit only to the account of Hector Sus- 
ceptable in the Squeezum National Bank of Bierville, 
Utah,” after which Hector should sign his name or have 
his “X” witnessed. 
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CIRCUMSTANTIAL EVIDENCE 


MAJOR C, R, LAROUCHE, USMC 


E NATURE AND VALUE of circumstan- 

tial evidence is frequently the subject of 
discussions generating much heat but little light. 
This article is an effort to unravel the mystery 
concerning this absolutely essential and most 
common form of evidence. 

Not intended as a treatise for legal scholars, 
this article will be limited to the nature and op- 
eration of circumstantial evidence, with but a 
passing reference to the very broad and complex 
problem of admissibility. 


CLASSES OF EVIDENCE 


All evidence falls into one of three groups: 
Real, direct, or circumstantial. None of these 
terms are satisfactory ; however, they are sanc- 
tioned by usage and adopted in the Manual for 
Courts-Martial, 1951. 

“Real” evidence is that which is furnished by 
things themselves on view or inspection by the 
court. Some examples of real evidence are as 
follows: the physical appearance of a person 
when exhibited to the jury; marks, scars, 
wounds, and fingerprints ; weapons or tools used 
in a crime; and other objects... This source of 
proof is seen or heard by the court through its 
own senses,’ but it is no more real than the 
other two classes. 

“Direct” evidence is any assertion by a human 
being offered to evidence the truth of the matter 
asserted,’ that is, the testimony of a witness of 
his knowledge of a fact.‘ “Direct’’ evidence is 
the alternative term for “testimonial” or “posi- 
tive” evidence. 

“Circumstantial” evidence is evidence of a 
fact or circumstance from which, either alone or 
in connection with other facts, a court may, ac- 
cording to the common experience of mankind, 
reasonably infer the existence or nonexistence 
of another fact which isin issue.’ It is evidence 
that is indirectly applied ; * evidence of Fact A is 
offered for the purpose of having the court first 





1. Black, Law Dictionary, (3d ed. 1933) p. 701; See also 4 Wigmore, 
Evidence (3d ed. 1940), § 1150-1168. 

2. Wigmore, Student’s Textbook, Evidence, (1935) § 18. 

3. Wigmore, Student’s Textbook, Evidence, (1935) § 18. 

4. 2 Wharton, Criminal Evidence (11th ed. 1935) § 779. 

5. Par. 1386 MCM, 1951. 

6. 2 Wharton, Criminal Evidence, (11th ed. 1935) § 779. 


believe that Fact A is true, and from it infer 
the existence or truth of Fact B. Fact B may 
be one of the ultimate questions of fact (e. g., 
an element of the crime) or it may be a more 
remote fact or proposition which, when estab- 
lished, again forms the basis for a further in- 
ference in the chain of proof toward the ultimate 
issue (e. g., guilt) .’ 

In the ordinary trial, these three kinds of evi- 
dence are intermingled. For example: In a 
murder trial for the knife slaying of D, W tes- 
tifies that he found a bloody knife on the ac- 
cused ; he identifies the knife and it is admitted. 
His testimony of the finding constitutes direct 
(testimonial, positive) evidence; the fact of the 
finding constitutes a circumstance from which 
an important inference may be drawn, which is 
circumstantial evidence. His identification of 
the knife is also direct evidence and the knife 
itself is real evidence. 

Although the direct evidence in this case pro- 
duced the circumstantial and introduced the 
real evidence, that mixture is not always neces- 
sary. Real evidence may he the source of cir- 
cumstantial evidence, as in the case of the court 
viewing the corpse or the color of a man’s skin. 
Likewise, judicial notice * of certain facts (e. g., 
of geographic locations) may introduce circum- 
stantial evidence. Each may be a circumstance 
forming the basis of an inference, and without 
the intervention of testimony. 


INFERENCES 


The process of reasoning by which a fact 
sought to be established is deduced as a logical 
consequence from other facts is termed “infer- 
ence.” ?° We constantly employ inferences in 
our daily actions. For example, there are sev- 
eral ways of determining whether coffee is hot— 
by feeling, in which the sensation of heat results 
and convinces the mind without process of in- 
ference. Another way is by observing vapors, 
in which case we are equally well satisfied that 





7. Trautman, Logical and Legal Relevancy—A Conflict of Theory, 
Vanderbilt Law Review, April 1952, A Symposi on Evid 

8. 4 Wigmore, Evidence (3d ed. 1940) § 1150; 1 Wigmore, Evidence 
(3d ed. 1940) § 25. 

9. Judicial notice is the recognition by the court of the existence of 
a fact without the presentation of evidence thereto. Par. 147 
MCM, 1941; 1 Wharton, Criminal Evidence, § 17. 

10. Black, Law Dictionary, (3d ed. 1933) p. 958. 
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it is hot, but inference has played an important 
part; we have inferred that it is hot because 
of past experience. Still another, by hearing it 
boil on the stove; we again infer from past ex- 
perience. It may also be determined from the 
assertion of another person who relates to us 
his observation of a third person touching and 
suddenly jerking his hand away from the cup; 
with these circumstances as a basis, and having 
neither touched, seen nor heard the coffee, we 
may, at once, by process of inference, conclude 
that the coffee is hot." 

Inference is the thought process by which we 
reason from evidence toward proof.’? However, 
many inferences may be required, in combina- 
tion, to reach proof. The strength or weakness 
of the offered inference depends upon the num- 
ber and probability of other possible inferences 
from the same fact. For example, when Robin- 
son Crusoe saw a human footprint in the sand, 
he could not conclude that the presence of an- 
other human being was absolutely proved. 
There was at least the hypothesis of his own 
somnambulism. Nevertheless, the fact of the 
footprint was evidence of an extraordinary de- 
gree of probability." 

Circumstantial evidence must be based on ra- 
tional grounds of everyday logic, and not every- 
thing will be received, for the conditions of trial 
require that only circumstances of appreciable 
provative value be received.” For example, be- 
fore a robbery, A had no money; but after it, 
he had a large sum. This is offered to indicate 
that he acquired the large sum of money by 
robbery. There are several other possible ex- 
planations—the receipt of a legacy, the pay- 
ment of a debt, the winning of a gambling game, 
etc. Nevertheless, the desired explanation 
rises, among other explanations, to a fair de- 
gree of plausibility. Accordingly, such evi- 
dence is usually admissible. In another exam- 
ple, A is charged with theft of a suit of clothes; 
the fact that he is a poor man is offered to show 
that he is the thief. The conclusion of theft 
from the mere fact of poverty is, among the 
various possible conclusions, one of the least 
probable, for the conclusion that he would pref- 
erably work or beg or borrow are all equally 
or more probable, and the hypothesis is a dan- 
gerous one as the habitual construction of poor 
men’s conduct. Hence, since it has the double 
11. McKelvey, Evidence, (5th ed. 1944) § 4-5. 

12. Wigmore, Student’s Textbook, Evidence, (1935) § 22. 
13. Wigmore, Student’s Textbook, Evidence, (1935) § 22. 
14. 1 Wigmore, Evidence, (3d ed. 1940) § 32. 


15. Wigmore, Student’s Textbook, Evidence, (1935) § 21. 
16. 1 Wigmore, Evidence, (3d ed. 1940) § 32. 
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defect of being less probable and hard upon the 
innocent, it is generally not admitted.’ 


PRESUMPTIONS 


The Manual for Courts-Martial, 1951, uses 
the word “presumption” in a dual sense—as a 
justifiable inference and as a compulsory infer- 
ence. The Manual for Courts-Martial sets 
forth a list of examples of “justifiable infer- 
ences.” * It also lists three examples of “pre- 
sumptions which relate to facts which courts 
are bound to presume in the absence of proof to 
the contrary” (compulsory inferences): pre- 
sumption of innocence, presumption of sanity, 
and presumption of competency of witnesses (14 
years and older). 

The presumption of innocence is actually an- 
other form of expression for a part of the ac- 
cepted rule for the burden of proof in criminal 
cases, that it is for the prosecution to adduce 
evidence and to produce persuasion beyond a 
reasonable doubt. This “presumption” implies 
what the other rule says; in addition, it cautions 
the court to put away from their minds all the 
suspicion that arises from the charges, appre- 
hension, investigation, referral to trial, and ar- 
raignment and to reach their conclusion solely 
from the legal evidence adduced. Thus, the bur- 
den of proof rule requires the prosecution to 
convince the court of the accused’s guilt, and the 
presumption of innocence also requires this, but 
conveys for the court a special and additional 
caution to consider, in the material for their be- 
lief, nothing but the evidence, with no surmises 
based on the present situation of the accused.” 

All other presumptions are based on prob- 
ability derived from human experience.”° The 
presumptions of sanity and of competency of 
witnesses are based on human experience to the 
effect that most men are sane and competent; 
and, hence, in the absence of evidence to the 
contrary, the court is required to accept these 
as facts. When rebuttal evidence has been in- 
troduced, the compulsory aspect of these pre- 
sumptions disappear; however, there still re- 
mains the “justifiable inference” which forms 
the basis for each presumption. For example, 
A’s counsel argues that A was insane at the 
time of the crime; however, he introduces no 
17. 1 Wigmore, Evidence, (3d ed. 1940) § 32. 

18. Par. 138a, MCM, 1951; In some jurisdictions, some of the listed 
“justifiable inferences” are “compulsory.” Further, the Manual’s 
approach to presumptions differs from the usual view of this sub- 
ject. See 9 Wigmore, Evidence, § 2483-2540. However, the 
Manual is our “Bible.” 

19. 9 Wigmore, Evidence, (3d ed. 1940) § 2511, and U. S. v. Miller, 6 


USCMA 495, 20 CMR 211. 
20. 20 American Jurisprudence, § 158, 159. 
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evidence to support this contention. The court 
is bound to find the accused sane or make further 
inquiry into his sanity. In another case, 
A’s counsel produces testimony sufficient to 
indicate insanity; there is no other testimony 
on the issue. In this case, the court is not com- 
pelled to conclude that A was sane; nor is it 
compelled to conclude insanity ; the issue is now 
a question of fact for the court to determine. 
“* * * “The fact that a great majority of men 
are sane and the probability that any particular 
man is sane may be deemed by a jury to out- 
weigh in evidential value testimony that he (the 
accused) is insane.’ * * *” 2 This “probabil- 
ity” is the “justifiable inference” part of the pre- 
sumption that remained in the case after the 
“compulsory” aspect was destroyed by the con- 
trary evidence.” 


FUNCTIONS OF CIRCUMSTANTIAL EVIDENCE 


Although circumstantial evidence plays an 
important part in nearly all cases, there are 
certain situations in which circumstantial evi- 
dence is the only means of proof. The most 
common instance of this is the proof of the 
specific intent element in desertion—the intent 
to remain away permanently. However, there 
are many other crimes involving specific in- 
tent,** proof of which is usually by circumstan- 
tial evidence. 

In certain cases, the identity of the perpetra- 
tor of the crime becomes the critical issue with 
the only means of proof being circumstantial 
evidence. Typical of this situation are the 
crimes of murder and burglary. Murder is 
commonly committed in secrecy, with the victim 
as the only eye-witness. That is the reason why 
“motive,” “alibi,” and “opportunity” are so vital 
in murder trials. 

The stealthy burglar also often presents a 
difficult burden of proving his identity. On 
some occasions this has been done by showing 
that on the same night, about the same time 
and in a similar manner, the accused was in- 
volved in burglarizing several adjoining 
buildings.” 





21. U. S. v. Biesak, 3 USCMA 714, 14 CMR 132. This case contains 
an excellent discussion of presumptions. 

22. U. S. v. Patrick, 2 USCMA 189, 7 CMR 65. This case concerns 
many aspects of circumstantial evidence. See also 9 Wigmore, 
Evidence, (3d ed. 1940) § 2491. 

23. Leading cases spelling out the sufficiency of evidence of intent in 
desertion cases are: U. S. v. McCrary, 1 USCMA 1, 1 CMR 1; 
U. S. v. Peterson, 1 USCMA 317, 3 CMR 51; U. S. v. Ferretti, 1 
USCMA 323, 3 CMR 57; U.S. v. Rushlow, 2 USCMA 641, 10 CMR 
139; U. S. v. Shull, 1 USCMA 177, 2 CMR 83; U. S. v. Taylor, 
2 USCMA 389, 9 CMR 19. 

. Other crimes requiring specific intent are: larceny, robbery, riot, 
malingering, forgery, arson, extortion, burglary, housebreaking, 
perjury, false official statements, willful disobedience, maiming, 
extortion, and premeditated murder. (This is not a complete 
list.) 

25. Par. 138q (1) MCM, 1951. 
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The element of “sleeping” in a case of sleep- 
ing on post may be established by circumstantial 
evidence.*®° The accused was on duty on an out- 
post from 8 p. m. to midnight. His telephone 
was working when he took over and until 9 
p. m., and also at 9: 30 p. m. and until midnight. 
The sergeant tried to reach the accused by tele- 
phone from 9 p. m. until 9: 30 p. m., but he re- 
ceived no answer. He then went to determine 
the reason. It was dark. The sergeant caused 
some noise as he proceeded into the bunker. 
The accused neither challenged nor spoke to the 
sergeant who saw the accused sitting down with 
his head slumped between his legs, at right 
angles to the enemy approach, breathing deeply, 
but otherwise motionless and with the telephone 
in his hand. His weapon was on a ledge to his 
right. The sergeant watched him for at least 
a minute. The sergeant would not testify that 
he “knew” the accused was unconscious. How- 
ever; this was sufficient evidence of “sleep.” 

Among the many other functions of circum- 
stantial evidence, the following are common: 
proof of the corpus delicti, of the intent of the 
aider and abettor, and exclusion of lesser 
offenses. In cases containing confessions, cir- 
cumstantial evidence is frequently the sole 
proof of the corpus delicti. Here, however, the 
evidence need only go to the extent of establish- 
ing a “probability” that the crime was com- 
mitted, but there must be substantial evidence 
tending to establish each element.” The aider 
and abettor is criminally responsible only if he 
shares the criminal intent or purpose of the 
active perpetrator. However, the sharing of 
that intent or purpose may be established by 
circumstantial evidence. When the evidence 
excludes any reasonable inference that a lesser 
crime was committed, no instructions are re- 
quired on lesser included offenses. The same 
rule applies even though the evidence is cir- 
cumstantial.”° 

An outstanding illustration of the operation of 
circumstantial evidence is provided by the 
BRUNO HAUPTMANN trial® for the Lind- 
bergh baby kidnap-murder. The critical facts, 
in brief, are: (1) a large portion of the ransom 
notes paid by the child’s father were found hid- 
26. U.S. v. Williams, 4 USCMA 69, 15 CMR 69. 
27. U. S. v. Landrum, 4 USCMA 69, 15 CMR 69; U. S. v. Villasenor, 

6 USCMA 3, 19 CMR 129. 
28. U. S. v. Jacobs, 1 USCMA 209, 2 CMR 115 (robbery). 
29. In U. S. v. Riggins, 2 USCMA 451, 9 CMR 81, it was held that 
the circumstantial evidence was such that it excluded any issue 
of lesser offenses and that the law officer was correct in instruct- 
ing solely on premeditated murder. 


30. New Jersey v. Hauptman, 115 N. J. L. 412, 180 Atl. 809; 1 Wig- 
more, Evidence, (3d ed. 1940) § 41. 
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den in defendant’s garage; (2) the handwriting 
on the ransom notes closely resembled the ad- 
mitted handwriting of the defendant; and (3) 
some of the wood used in the construction of the 
ladder found on the night of the kidnapping, 
leaning against the window of the nursery from 
which the child had been kidnapped, corre- 
sponded in shape and texture with wood found 
in defendant’s home. The following successive 
inferences may be drawn from this last fact: 


(a) The ladder was in part constructed 
of wood belonging to or accessible to the 
defendant; 

(b) The man who had access to that 
wood constructed or caused to be con- 
structed, that ladder; 

(c) The constructor of that ladder took 
it to the Lindbergh home and used it to 
enter the window of the nursery where the 
child slept. 

(d) The man who entered the window 
from that ladder kidnapped the child. 


From these four inferences, plus the addi- 
tional fact that the body of the child was later 
found bearing evidence of violent death, the 
jury could infer that the defendant was the 
child’s murderer. Standing alone, this un- 
doubtedly would not support a conviction; how- 
ever, from primary facts (1) and (2), 
respectively, successive inferences could be 
drawn, leading to the same ultimate conclusion. 
These interlocking inferences did warrant con- 
viction, as, in the words of the Court: “From 
three different and, in the main, unrelated 
sources, the proofs point unerringly to guilt.” ™ 


RELATIVE VALUE OF DIRECT AND CIRCUMSTANTIAL 
EVIDENCE 


The relative value of these two classes of evi- 
dence has long been argued. It appears to be a 
common tendency among laymen to regard cir- 
cumstantial evidence as vastly inferior to direct 
evidence, to the point even of deeming it as an 
unsatisfactory basis for criminal conviction. 
However, legal authorities do not regard cir- 
cumstantial evidence as inferior, and some 
eminent jurists consider it to be superior. 

“* * * a concurrence of well authenti- 
cated circumstances composes a strol.yver 


31. For further cases on sufficiency of circumstantial evidence, see: 
U. S. v. O’Neal, 1 USCMA 138, 2 CMR 44, a false claim; U. S. v. 
Riggleman, 1 USCMA 336, 3 CMR 70, manslaughter (culpable 
negligence) ; U. S. v. Jarvis, 1 USCMA 368, 3 CMR 102, identity 
of victim of homicide; U. S. v. Graham, 5 USCMA 265, 17 CMR 
265, prior similar offenses to establish intent; and U. S. v. 
Waluski and Hauf, 6 USCMA 724, 21 CMR 46, aider and abettor, 
and sufficiency as to which of the two accused was the driver in a 
culpable negligence manslaughter. 
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ground of assurance than positive testi- 
mony, unconfirmed by circumstances, usu- 
ally affords.” ** 

“Circumstantial evidence is, in the ab- 
stract, nearly, though perhaps not alto- 
gether, as strong as positive evidence; in 
the concrete, it may be infinitely stronger. 
A fact positively sworn to by a single eye- 
witness of unblemished character is not so 
satisfactorily proved, as is a fact which is 
the necessary consequence of a chain of 
other facts sworn to by many witnesses of 
undoubted credibility * * *. The only 
difference between positive and circum- 
stantial evidence is, that the former is more 
immediate, and has fewer links in the chain 
of connection between the premises and 
conclusion; but there may be perjury in 
both * * *. Innocent men have doubtless 
been convicted and executed on circum- 
stantial evidence; but innocent men have 
sometimes been convicted and executed on 
what is called positive proof.” * 


The WEBSTER case, one of the most cele- 
brated cases in the history of jurisprudence, is 
particularly noted for the brilliant discourse on 
circumstantial evidence by Shaw, Chief Justice 
of the Supreme Judicial Court of Massachusetts, 
who presided at thetrial. The facts of that case 
are as follows: In 1849 Dr. Webster was a 
chemistry professor in Harvard Medical School. 
Dr. Parkman kept dunning him to repay a loan. 
Parkman was never seen alive after Friday, 23 
February, according to the prosecution, al- 
though the defense presented evidence that 
Parkman was seen alive in different places at 
certain times after the alleged killing. On Fri- 
day, Webster was in the school laboratory, and 
Parkman was seen entering the school about 2 
p.m. Webster asserted that Parkman did not 
enter the school that day ; however, a week later 
some burned bones were found in the chemical 
laboratory furnace, and parts of a human body 
were found around the laboratory. A set of 
artificial teeth was found in burned debris; they 
were positively identified by a dentist as those of 
Dr. Parkman. Webster was convicted and, on 
the eve of execution, confessed. 

Chief Justice Shaw charged the jury (in 
part) : 

“Each of these modes of proof has its ad- 
vantages and disadvantages; * * * Cir- 
cumstantial evidence, therefore, is founded 
on experience and observed facts and coinci- 
dences, establishing a connection between 
the known and proved facts and the fact 





32. 1 Wigmore, Evidence, (3d ed. 1940) § 26, quoting Paley. 
33. Gibson, C. J., in Com. v. Harman, 4 Pa, St. 269. 
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sought to be proved. The advantages are 
that, as the evidence commonly comes from 
several witnesses and different sources, a 
chain of circumstances is less likely to be 
falsely prepared and arranged, and false- 
hood and perjury are more likely to be de- 
tected and fail of their purpose. The dis- 
advantages are, that a jury has not only 
to weigh the evidence of facts, but to draw 
just conclusions from them; in doing which, 
they may be led by prejudice or partiality, 
or by want of due deliberation and sobriety 
of judgment, to make hasty and false deduc- 
tions, a source of error not existing in the 
consideration of positive evidence.” * 

The TICHBORNE case * involved a question 
of identity of the heir to a large estate. Twenty 
years after disappearance of Roger Tichborne, a 
man arrived in England claiming to be the miss- 
ing heir. The aged mother “recognized” him 
and died shortly thereafter. He sued for the 
estate. There were hundreds of witnesses. 
The case turned on the circumstantial marks of 
identity. Roger had been tatooed with a crown, 
cross, and anchor; the claimant bore no tatoo 
marks. Roger had studied Latin, Greek, and 
French; the claimant remembered none of these 
languages, and under questioning, said that 
“Caesar was a Greek.” On the basis of these 
and other circumstances, the claimant lost, in 
spite of the testimony of the deceased mother’s 
“recognition.” 

The power of circumstantial evidence under 
the modern concept is vividly illustrated by the 
recent perjury case of U. S. v. Walker.* At 
common law, the falsity of an oath had to be 
established by the positive testimony of two wit- 
nesses; however, the falsity of Walker’s oath 
was established entirely by circumstantial evi- 
dence. The Court stated: 

“The state of a man’s mind, what he 
hears, what he remembers, what he sees or 
does not see, must of necessity be inferred 
from the things he says or does. Every 
day courts and juries pass upon the state 
of men’s minds, having before them only 
evidence of the actions and words from 
which in the ordinary experience of man- 
kind their mental conditions can be in- 
ferred * * *, So it is with proof as to 
whether or not one saw a certain event, 
which proof is more than likely dependent 
upon whether the individual was in a posi- 
tion to see, upon his overt manifestations, 
and upon an objective view of the particu- 





34. Com. v. Webster, 5 Cush 295. 
35. Wigmore, Student’s Textbook, Evidence (1935) § 20. 
36. 6 USCMA 158, 19 CMR 284. 





lar circumstances of the case. In the final 
analysis, of course, the accused is the only 
person who ‘knows’ whether he saw the 
acts or not. And the truth or falsity of the 
testimony that he did not see the acts take 
place is not, in its nature, susceptible of 


absolute proof * * *. The Government 
presented evidence showing circumstances 
which were connected, pertinent, and con- 
vincing, and which lead to the conclusion, 
beyond a reasonable doubt, that the ac- 
cused swore falsely when he testified that 
he did not see Ledford engage in any 
fights.” 

However, the confusion as to the weight due 
circumstantial evidence,is, unfortunately, not 
entertained solely by laymen; occasionally, 
military lawyers express an opinion. to the 
effect that since the evidence is circumstantial 
it must pass a higher test. This misconception 
is apparently based on the following provision 
of the Manual: 

“When the only competent evidence of 
the commission of an offense is circum- 
stantial in nature, the inference to be 
drawn from such evidence must not only 
prove ail the elements of the offense, but 
must at the same time exclude every rea- 
sonable hypothesis of innocence.” * 

However, within the Manual definition of 
“reasonable doubt” the very same test appears, 
in an inverse form, for any kind of evidence. 

«“* * * the proof must be such as to ex- 
clude not every hypothesis or possibility of 
innocence but any fair and rational hy- 
pothesis except that of guilt.” * 

Certainly, when you have excluded every “fair 
and rational hypothesis except that of guilt” 
you have excluded “every reasonable hypothesis 
of innocence.” *° 

Therefore, the test of sufficiency is the same 
for all forms of evidence; however, the applica- 
tion of the test may be more difficult in a case 
involving a lengthy and complex chain of 
circumstances. 


CONCLUSION 


It is a rare disputed case that is devoid of 


37. Last sub-paragraph of paragraph 74a MCM, 1951. See Par. 1386, 
p. 212, Legal and Legislative Basis, MCM, 1951. 

38. Par. 74a (3) MCM, 1951. 

39. The “hypothesis” referred to is that which is drawn from the evi- 
dence by the court member. If the evidence which forms the 
basis for the hypothesis is not believed by him, the hypothesis does 
not exist. See U. S. v. McCrary, Judge Latimer’s dissent in 
U. S. v. O’Neal, compare U. S. v. Biesak, but also see U. S. v. 
Shull, U. S. v. Riggelman, and U. S. v. Jarvis (cited above in 
footnotes 21, 23, and 31). And see Wurfel, “ ‘Military Due 

' Process’: What is it?” (Sec. 1B) Vanderbilt Law Review, 
February 1953, and U. S. v. Jackson, 7 USMC 67, 21 CMR 193. 
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circumstantial evidence. Many cases are tried, 
however, with an obvious lack of appreciation of 
the nature and value of circumstantial evidence, 
which may be compared to a rope—although no 
one of the individual strands may be sufficient 
in itself, all taken together may be strong 
enough to establish the guilt of the accused be- 
yond a reasonable doubt. 

The skilled advocate is keenly cognizant of 
the convincing nature of a well established web 
of pertinent, connected circumstances, and he 
strongly bolsters his case with them. The judge 
is well aware that it is not inferior evidence 
and that frequently it may be a safer base for 
criminal conviction than other forms of evi- 
dence. A similar appreciation by all concerned 
in military law would greatly enhance the ad- 
ministration of military justice.” 








40. Classifications of Circumstantial Evidence (Wigmore, Student’s 
Textbook, Evidence, (1935) §§ 23 to 85; 1 Wigmore, Evidence, (3d 
ed. 1950) §§ 43 to 217. 

Perhaps a greater insight as to scope of circumstantial evidence 
may be gained from a brief listing of some of its analytical 
classifications. 

First, as to kind: 

(1) Doing of a human act. 

(2) Existence of a human quality or condition (e. g., habit, 
insanity, character). 


(3) Existence of a quality or condition of inanimate nature 
e. g., a door lock broken, an odor of poison). 

Next, as to time of operation, in relation to the crime: 

(1) Leoking forward to it. 

(2) Coincident with it. 

(3) Looking backward to it. 

The doing of a human act may be evidenced, looking forward, 
by: 

(1) Character. 

(2) Capacity (skill or means). 

(3) Habit or custom. 

(4) Design (plan, intention). 

(5) Emotion (motive). 

It may also be evidenced, coincident with the act, by: 

(1) Opportunity. 

(2) Essential inconsistency (alibi, third person’s act). 

And it may be evidenced, looking backward, by: 

(1) Mechanical traces (chattels, brands, money, etc., found on 
a suspect). 

(2) Organic traces (paternity, race, etc.). 

(3) Mental traces (a man’s acts leave mental traces in him; 
see Tichborne case, Wigmore, Student’s Textbook, Evidence, (1935) 
§ 20. 

Evidence of human quality or condition may take the form of 
evidence of: 

(1) Character. 

(2) Physical condition or capacity. 

(3) Mental condition or capacity. 

(4) Knowledge (belief, consciousness). 

(5) Design (plan, intention). 

(6) Intent (this is the fact in issue; whereas, intention is an 
evidential fact). 

(7) Other similar criminal acts to show knowledge, design or 
intent. 

(8) Habit, usage, custom, status. 

(9) Emotion (motive). 

(10) Identity. 





CMR DIGESTS 


TIME OF WAR—“although a cease-fire order or a formal armistice 
alone may be insufficient to effect the termination * * * when 
that circumstance is combined with other facts indicating that the 
consequences of actual hostilities are no longer present, the 
‘time of war’ condition is ended.” 


@ The accused was tried and convicted by special court- 
martial for sleeping on post in violation of Article 113, 
UCMJ. On appeal before the Court of Military Appeals 
the question was raised as to whether the special court- 
martial had jurisdiction of this capital offense. The 
offense was committed on June 4, 1955 in Japan and 
since the President’s order suspending the Table of 
Maximum Punishments for that area was still in effect 
this made a violation of Article 113, UCMJ a capital 
offense. The record allegedly did not show that a com- 
petent authority directed the case to be tried as non- 
capital. See Article 19, UCMJ and Par. 15a MCM, 1951. 

The Court instructed that “a ‘time of war’ situation 
does not result only from a formal declaration of war 
by the Congress of the United States”. It “can result 
from the fact that our armed forces are engaged in 
actual combat against an organized enemy. Necessarily, 
if the relations between the opposing forces are sub- 
stantially altered the change can terminate the war. 
Although a cease fire order or a formal armistice alone 
may be insufficient to effect the termination * * * 
when that circumstance is combined with other facts 
indicating that the circumstances are no longer present, 
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the ‘time of war’ condition is ended. In other words, 
if a ‘time of war’ depends upon the existence of actual 
armed hostilities * * * the cessation of hostilities ends 
the condition.” 

The Court determined that as of June 4, 1955, the date 
the offense was committed, “the inescapable conclusion 
is that a ‘time of war’ condition had ended.” The Court 
upheld the jurisdiction of the special court-martial and 
affirmed the decision of the board of review. U. S. V. 
Sanders, 7 USCMA 21, 21 CMR 147. 


CORPUS DELICTI—Mathematically precise evidence is not re- 
quired to support a corpus delicti. 


@ The accused, a navigation equipment repairman, was 
tried and found guilty of four specifications of larceny 
is violation of Article 121, UCMJ. He was sentenced 
to a DD, total forfeitures, and confinement at hard labor 
for two years. A board of review affirmed the con- 
viction and the Court of Military Appeals granted the 
petition of the accused for review. 

The evidence showed that the accused had ready ac- 
cess to the type of electronic tubes and equipment that 
he was charged with stealing. Also, it was shown that 
no one was authorized to possess them for personal use. 
The accused was arrested while talking to some Japanese 
nationals, and, at that time, 2 electronic tubes and 3 
crystal sets were found on his person. Later the ac- 
cused confessed to the larceny of the tubes and equip- 
ment in question. As to the items listed in the first 








three 
of tul 
show! 
equip! 
dence 
the s 
The 
wheth 
accust 
that 1 
age w 
pointe 
ability 
course 
ficatio 
a size 
involv 
As 
extent 
equip! 
prope 
accust 
portui 
he wa 
he ha 
conclu 
cient | 
has b 
evider 
found 
under 
that t 
delicti 
The 
U.S. 


SELF-IN 
persone 
ness, e' 
this rig 


e Th 
dispos 
108, T 
to be 
hesses 
their < 
officer 
Hangi 
serted 
ject to 
overrt 

The 
board 
grante 
the co 
ing Ki 

The 
inatio’ 
protec 
not in 
Furth 
or not 






ard, 


d on 


him; 
1935) 


is an 


gn or 


rords, 
ctual 
ends 


: date 
usion 
Court 
1 and 

S. V. 


ot =re- 


n, was 
rceny 
tenced 
| labor 
e con- 
ed the 


dy ac- 
it that 
m that 
al use. 
panese 


three specifications an exact showing that these types 
of tubes were missing could not be made, but it was 
shown that there was a sizeable shortage. As to the 
equipment listed in specification 4 there was no evi- 
dence outside the accused’s confession of the extent of 
the shortage. 

The question raised on appeal before the Court was 
whether there was sufficient evidence to corroborate the 
accused’s pre-trial statement. The Court instructed 
that mathematical precision in proving an exact short- 
age was not required. The important thing, the Court 
pointed out, was that the evidence disclosed a prob- 
ability that a shortage, not occurring in the regular 
course of business, existed. As to the first three speci- 
fications the Court determined that the evidence showed 
a sizeable shortage of each of the types of equipment 
involved. 


extent of the shortage, but the Court noted that “the 
equipment was of the type and kind of Government 
property to be found within the unit workshop; that the 
accused had access to this equipment; that he had op- 
portunity safely to remove it from the premises; that 
he was not authorized to possess the property; and that 
he had removed portions of it from the base.” It was 
concluded that this circumstantial evidence was suffi- 
cient to establish the probability that federal property 
has been surreptiously stolen. In addition when this 
evidence was added to the fact that the equipment was 
found among the accused’s possessions and on his person 
under suspicious circumstances, the Court determined 
that there was more than enough to satisfy the corpus 
delicti requirement. 

The decision of the board of review was affirmed. 
U. S. v. Leal, 7 USCMA 15, 21 CMR 141. 


SELF-INCRIMINATION—The privilege against self-incrimination is 
personal to a witness and the accused cannot complain if a wit- 
ness, even though called by the defense, is improperly deprived of 
this right. 


@ The accused was tried and convicted of wrongfully 
disposing of Government property in violation of Article 
108, UCMJ. At the trial several other soldiers, alleged 
to be conspirators with the accused, were called as wit- 
nesses, but they refused to testify on the ground that 
their answers would tend to incriminate them. The law 
officer upheld their assertion of this privilege. Kin 
Hangi, a Korean national employed in Japan, also as- 
serted a similar claim on the ground that he was sub- 
ject to prosecution in a Japanese court. The law officer 
overruled this claim and directed him to testify. 

The conviction of the accused was affirmed by a 
board of review and the Court of Military Appeals 
granted the accused’s petition for review to determine 
the correctness of the ruling of the law officer direct- 
ing Kin Hangi to testify. 

The Court held that the privilege against self-incrim- 
ination is personal to the witness and intended for his 
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protection only. Therefore the Court contended, it does 
not involve the right of the party calling the witness. 
Further, the Court noted, the witness can either answer 
or not answer a question which may incriminate him, 


As to specification 4 the evidence did not show the 


but, in any event, this is a matter between the witness 
and the court. In the opinion of the Court of Military 
Appeals the accused in this case had no standing to 
complain—even if the law officer improperly forced the 
witness to testify. 

The decision of the boad of review was affirmed. 
U. S. v. Murphy, 7 USCMA 382, 21 CMR 158. 


SENTENCE—A court-martial con impose a fine upon an enlisted 
accused only as a substitute for forfeitures. 

SPEEDY TRIAL—‘‘The right to a speedy trial is a personal right 
which can be waived. If the accused does not demand a trial or 
does not object te the continuance of a case at the prosecution's 
request or if he goes to trial without making ary objection to the 
lapse of time between the initiation of the charges and the trial, 
he cannot complain of the delay after he has been convicted.” 


@ The accused was found guilty by GCM of seventeen 
violations of the UCMJ. He was sentenced to a DD, 
total forfeitures, confinement at hard labor for twelve 
years, and fined $1500 with provision for an additional 
period of twenty months of confinement if the fine was 
not paid. A board of review set aside several of the 
findings of guilty and reduced the confinement at hard 
labor to six years, but otherwise affirmed the sentence. 

The Court of Military Appeals granted the petition 
of the accused for review. The first issue considered 
concerned the legality of a sentence containing both a 
fine and forfeiture. The Court determined that the Man- 
ual clearly authorizes a fine upon an enlisted accused 
only as a substitute for, but not in addition to, forfeitures. 

Having determined that part of the sentence was il- 
legal, the Court found that, in fact, the court members 
had not included forfeitures in the sentences first an- 
nounced. After being questioned by the law officer at 
the request of trial counsel as to whether the court: in- 
tended to omit the forfeitures, the president disclosed 
that the members were of the erroneous opinion that 
the forfeitures were automatic. The court closed and 
when it reopened, it announced the sentence as stated 
above which included both forfeitures and a fine. 

The Court held that once announced the sentence be- 
came final and should not thereafter be increased in 
severity. The forfeitures being illegal, the Court upheld 
the inclusion of the $1500 fine. 

Another error raised before the Court concerned the 
long delay of nine months between the day he was first 
confined and the date of trial. The accused contended 
that this delay deprived him of his right to a speedy 
trial. 

The Court held that the accused in this case had 
waived his right to a speedy trial by failing to request 
trial at an earlier date and failing to object to the 
previous delay at the trial. Although in this case the 
accused was represented by counsel during most of the 
period of the alleged delay, the Court noted that if this 
had not been the case it would be slow in finding a 
waiver of this right since a person confined and with- 
out counsel probably would not be aware of this right 
to insist upon a speedy trial. 

The Court affirmed the findings of guilty and only so 
much of the sentence as provided for a DD, confinement 
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at hard labor for six years, and a fine of $1500. U.S. 
v. Hounshell, 7 USCMA 38, 21 CMR 129. 


CONVENING AUTHORITY—‘The law looks to the substance of 
wha? is said and done, not to the , or to the 
form of the act.” 


of expr 





@ “A special court-martial convicted the accused of 
larceny, in violation of Article 121, Uniform Code of 
Military Justice, 50 USC § 715, and sentenced him to a 
bad-conduct discharge, confinement at hard labor for 
four months, forfeiture of $30.00 per month for a like 
period, and reduction to construction man recruit. In 
acting on the case, the convening authority provided 
that: 

‘* * * only so much of the sentence as provides 
for confinement at hard labor for two months, for- 
feiture of $30.00 per month for two months, and 
reduction to construction man recruit is approved 
and will be duly executed, but the execution of that 
portion thereof adjuding bad conduct discharge is 
suspended for the period of confinement and six 
months thereafter, at which time, unless the suspen- 
sion is sooner vacated, the bad conduct discharge 
shall be remitted without further action.’ 

“The terminal part of the convening authority’s action 
indicates that the record of trial ‘is forwarded for action 
under Article 65 (b), UCMJ.’ 

“When the record of trial was received by the general 
court-martial authority, he noted that the convening 
authority’s action did not explicitly approve the bad- 
conduct discharge as part of the sentence. Accordingly, 
he returned the record to the convening authority with 
a direction to withdraw the original action and substi- 
tute a corrected one. The convening authority complied 
with the instructions. His second action modified the 
findings of guilty and provided that only 


‘e 


* so much of the sentence as provides for 


confinement at hard labor for two (2) months, for- 
feiture of $30.00 per month for two (2) months, 
reduction to construction man recruit, and discharge 
from the service with a bad conduct discharge, is 
approved and will be duly executed, but the exe- 
cution of that portion of the sentence adjudging 
bad conduct discharge is suspended for the period 
of confinement and six (6) months thereafter at 
which time, unless the suspension is sooner va- 
cated, the bad conduct discharge shall be remitted 
without further action.’ 


“With a minor change, the general court-martial au- 
thority approved the sentence. On further review, a 
divided board of review held that, in his second action, 
the convening authority illegally increased the severity 
of the original sentence approved by him. Conse- 
quently, it affirmed a sentence which did not include 
the bad-conduct discharge.” 

The Judge Advocate General of the Navy certified the 
following questions to the Court of Military Appeals: 


“(a) Was the action of the supervisory authority 
in returning the record to the convening authority 
pursuant to paragraph 95, Manual for Courts- 
Martial, United States, 1951, to correct certain ir- 
regularities in his original action authorized? 

“(b) Was the action of the convening authority 
on 11 October 1955 legal?” 


The Court of Military Appeals reversed the board of 
review and returned the record of trial to the board for 
reconsideration on the merits. In making this decision 
the Court concluded that the first action of the con- 
vening authority impliedly approved a BCD. Although 
this action may have been ambiguous the Court in- 
structed that the supervisory authority acted correctly 
in sending the record back to the convening authority 
to correct his action as provided in paragraph 95 MCM, 
1951. U.S.v. McDaniel, 7 USCMA 56, 21 CMR 182. 





CERTIFIED 


UNITED STATES, Appellant, v. JACK L. FISHER, 
private U. S. Marine Corps, Appellee, SF NCM 56 
00045, 9 March 1956. 

The accused was charged with desertion in violation 
of Article 85, UCMJ. He pleaded guilty to the lesser 
included offense of unauthorized absence, but was found 
guilty of desertion, as charged. 

During the trial the prosecution offered two docu- 
ments for identification which allegedly were relevant 
to the issue of the accused’s intent to remain away from 
his unit permanently. These exhibits were described 
by the board of review as follows: * * * “Prosecution 
Exhibit 3 purported to be a general court-martial mem- 
orandum showing a previous conviction of Articles 85 
and 86, Uniform Code of Military Justice, and a sen- 
tence, as approved by the reviewing authorities, pro- 
viding for a bad conduct discharge, confinement at hard 
labor for eighteen months, a forfeiture of $43.20 per 
month for a like period and reduction to the rank of 
private. Prosecution Exhibit 4 was a service record 


JAG JOURNAL 


QUESTIONS 


book entry tending to show that the accused had been 
restored to duty at some time subsequent to the court- 
martial set forth under Prosecution Exhibit 3 and that 
an unexecuted portion of the sentence thereof, consist- 
ing of the bad conduct discharge and nine months and 
ten days confinement had been placed on probation for 
a period of six months. The latter exhibit likewise 
indicated, by the dates thereon, that the period of pro- 
bation had commenced on 14 January 1955 and that 
the minimum release date was 27 July 1955, or about 
three months beyond the date when the accused had 
allegedly commenced the period of unauthorized absence 
for which he was being tried.” * * * 

The defense counsel at the trial objected to the intro- 
duction of both of these exhibits on the grounds that 
they were not competent to show a pattern of conduct 
with respect to an intent to desert. The law officer, after 
hearing arguments on the matter, admitted prosecution 
exhibit 4 (data pertaining to the accused’s probationary 
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status), but excluded prosecution exhibit 3 (data as to 
the offenses charged). 

On appeal, the board of review determined that the 
admission of this exhibit was prejudicial error and ap- 
proved only so much of the findings as found the accused 
guilty of unauthorized absence. 

The Judge Advocate General certified the following 
questions concerning this case to the Court of Military 
Appeals: 

“(1) Was the Board of Review correct in holding 
that Prosecution Exhibit 4 was improperly received 
in evidence by the court-martial? 

“(2) Was the ruling of the law officer, holding 
Prosecution Exhibit 3 for identification inadmiss- 
ible, correct?” 


UNITED STATES, Appellant, v. HOWARD F. MAR- 
TIN, Seaman Apprentice, U. S. Navy, Appellee, NCM 
56 00627, 19 March 1956. 

“On 13 January 1956, before a special court-martial 
convened by the Commanding Officer, U. S. Naval Re- 
ceiving Station, Brooklyn, New York, the accused 
pleaded guilty and was found guilty of violation of the 
Uniform Code of Military Justice, Article 86 (unauthor- 
ized absence for forty-eight days). With one prior con- 
viction to consider the court imposed a sentence of a 
bad conduct discharge, confinement at hard labor for 
six months, forfeiture of $55 per month for six months, 
and reduction to seaman recruit. On 3 February 1956 
the convening authority approved only so much of the 
sentence as provides for a bad conduct discharge, con- 
finement for three months, forfeiture of $55 per month 





for three months, and reduction to seaman recruit; but 
he. suspended the bad conduct discharge for a proba- 
tionary period during confinement and three months 
thereafter. On 10 February 1956 the authority exercis- 
ing general court-martial jurisdiction approved the 
sentence as approved and suspended by the convening 
authority. On 19 March 1956 the Board of Review ap- 
proved the findings and sentence as modified and 
approved below. 

“During the pre-sentencing procedure the trial coun- 
sel introduced evidence of one prior conviction. The 
accused was advised of his right to present evidence or 
unsworn statements in mitigation, but he elected to 
remain silent. The defense counsel made no statement 
on behalf of the accused. The trial counsel thereafter 
presented argument to the court concerning the prior 
conviction and personnel data of the accused with re- 
spect to the court’s determination of an appropriate 
sentence. The board of review, one member dissenting 
in part but concurring in the result, held that the Man- 
ual for Courts-Martial, 1951, prohibits arguments on 
the quantum of punishment by either counsel during 
the pre-sentencing stage of the trial. However, the 
board concluded that the mitigating action of the con- 
vening authority purged this prejudicial error. 

“It is requested that action be taken to resolve the 
following issue: 

(a) Did the trial counsel err to the prejudice of 
the accused by presenting an argument to the court 
on the quantum of the punishment when the defense 
did not first raise the issue?” 
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HOMOSEXUAL TENDENCIES—report by medical officer 


® “This Navy Discharge Review Board case concerns a 
Marine enlisted man who reported himself to a medical 
officer as a homosexual in an effort to obtain medical 
assistance. In turn the doctor reported this matter to 
his commanding officer and the man was processed as a 
class III homosexual on the basis of his communication 
to the medical officer, and was separated from the serv- 
ice with an Undesirable Discharge. Upon his petition 
to the Board to change his form of separation to an 
Honorable Discharge, the Board concluded that his form 
of separation was proper and that no change therein is 
warranted. 

“One member of the Board dissented stating that if 
medical officers are to take on the role of investigators 
they should be required to warn the patient involved 
pursuant to article 31 of the UCMJ, and that the only 
information upon which petitioner’s Undesirable Dis- 
charge was based consisted of his oral communication to 
the medical officer. 

“Article 0971 (2) of Navy Regulations provides as 
follows: 


‘The medical officer shall inform in writing, the 
commanding officer and the person concerned when- 
ever an entry is made in the latter’s medical record 
relative to disease or injury attributable to miscon- 


duct, or indicating the use by such person of in- 
toxicants or of habit forming drugs to a degree 
presumed to disqualify his physically, mentally, or 
normally for performance of duties.’ 
“Article 1216 Navy Regulations, states: 

‘Obligation to Report Offenses. 

‘All persons in the naval service shall report to 
the proper authority all offenses committed by per- 


sons in the naval service which may come under 
their observation.’ 


“Paragraph 4 of SecNav Instruction 1620.1 of 5 June 
1953 provides in pertinent part as follows: 
‘Action 
‘a. Known homosexual individuals are military 
liabilities and must be eliminated from the service. 
Commanding officers receiving information indi- 
cating that a person in the naval service possesses 
homosexual tendencies or has engaged in an act of 
homosexuality shall inquire thoroughly and compre- 
hensively into the matter and ascertain all the facts 
and circumstances of the case, bearing in mind the 
peculiar susceptibility of such cases to possible 
malicious charges. 
‘e. This procedure shall be followed without ex- 
ception in all cases of homosexuality arising among 
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personnel, male and female, of the Navy and Marine 
Corps, Naval Reserve, and Marine Corps Reserve 
while on active duty. * * * 


“In view of the above, it is clear that as soon as the 
medical officer became aware of this man’s homosexual 
activities, he was obliged to report the same to his 
commanding officer who, as was required, made a 
thorough inquiry. The result of this inquiry was that 
no additional information was uncovered which would 
enable this man’s prosecution by court-martial, and it 
was necessary to process him as a Class III homosexual. 
The communication in this case appears to have been 
spontaneous and unsolicited. In addition it is noted 
from subparagraph 15lc (2) of the Manual for Courts- 
Martial, 1951, that while a problem of professional 
ethics may be involved in the case of a communication 
by a member of the service to a medical officer, this is 
not considered to be privileged matter and may be used 
as evidence against the offender. 

“In view of the foregoing, it is the opinion of this of- 
fice that the Board’s decision in this case is without legal 
objection.” JAG:II:1:VAvR:pjs, 21 January 1956. 


COLLECTION OF FINES—checkage not allowed 


@The Judge Advocate General has recently ruled that 
a general court-martial sentence which, as approved, 
provided that the accused pay a fine of $1,500 cannot be 
collected by checkage of his pay. 

The disbursing officer having executed such a check- 
age and the accused having made a claim for arrears in 
pay, the JAG discussed the problem in a memorandum 
to the Comptroller of the Navy (JAG:II:2:PJM:mks, 
21 Oct. 1955). 

“se & * 

“4. It is possible to follow the disbursing officer’s ac- 
tions through the time when he entered the notation of 
the $1,500 fine on the pay record of the subject officer. 
From that point onward he was operating in uncharted 
waters. Volume 4 of the Navy Comptroller Manual, 
paragraph 1044272, Fines, Courts-Martial, contains no 
provision for the involuntary checkage of fines imposed 
by Courts-Martial in respect to current pay. Sub-para- 
graph 7 of this paragraph does provide for the setoff of 
such fines unpaid at the time of separation from the 
service, however that situation is not involved in this 
case. Sub-paragraph 6 is somewhat misleading, provid- 
ing as it does that ‘Each member may be permitted to 
draw $5 a month (not cumulative) for necessary ex- 
penses irrespective of a fine imposed by a sentence of a 
court-martial.’ This seems to imply that there is some 
authority for involuntary withholding of the amount due 
by reason of such fine, however as stated above, no such 
authority is provided elsewhere in the paragraph and 
this implication has no persuasive effect. 

“5. Paragraph 144270 of the Navy Comptroller’s Man- 
ual does have provision for the liquidation of for- 
feitures resulting from the sentence of Courts-Martial. 


JAG JOURNAL 


However, the Manual for Courts-Martial distinguishes 
between a forfeiture as depriving an accused of all or 
part of his pay and a fine, which is in the nature of a 
judgment, making the accused pecuniarily liable in gen- 
eral to the United States for the amount of money speci- 
fied in the sentence. (126 (3) MCM 1951). At this 
point we may refer back to paragraph 126h (1), MCM 
1951, which states, inter alia. ‘Fines and forfeitures 
accrue to the United States and cannot be adjudged by 
a court-martial for the benefit of an individual. A 
court-martial has no authority to provide by stoppage, 
assignment, or otherwise, for the settlement of any 
pecuniary liability whatever, including any liability to a 
Government agency, such as a unit fund.’ (Emphasis 
supplied.) While evidently intended to preclude a court- 
martial from acting as a collection agent in cases where 
an accused has become indebted to the Government or an 
individual as a result of his criminal activities, it never- 
theless is not so qualified. An examination of the 
Manual fails to reveal a procedure to be used in the col-. 
lection of fines. That the Manual does recognize the 
fact that difficulty may be encountered in making such 
collection is shown in paragraph 126h (3) which states in 
part: ‘In order to enforce collection, a fine is usually 
accompanied by a provision in the sentence that, in the 
event the fine is not paid, the person fined shall, in addi- 
tion to any period of confinement adjudged, be further 
confined until a fixed period considered an equivalent 
punishment to the fine has expired.’ 

“6. The Act of May 22, 1928 (45 Stat..698), as 
amended (10 U. S. C. 875a), has been put forth as a 
basis for checking pay in the circumstances here under 
consideration. However, in any event, by its terms it 
is restricted in its operation to the pay of enlisted per- 
sonnel of the Army. No similar statute exists in respect 
to either enlisted or officer personnel of the Navy. The 
Judge Advocate General of the Army in an opinion 
dated 5 February 1953 (JAGA 1953/1669, 3 Dig Ops 
621) stated that there is no statute which clearly au- 
thorizes the stoppage or withholding of pay to satisfy 
the general indebtedness created by a court-martial 
fine. The conclusion was reached in that opinion that 
a court-martial fine may not be collected by the in- 
voluntary stoppage or withholding of current pay. 
This conclusion is considered to be applicable to the case 
here under consideration.” 

Of course naval personnel will not interpret this 
ruling as meaning that the Government is powerless in § 
such situations. This ruling merely shows that the 
Government must proceed lawfully in its debt collecting 
activities. Officers dishonorably refusing to pay just 
debts to the Government or to any other creditor can be 
court-martialed. The charge is violation of Art. 133, 
UCMJ, (Art. 134 for enlisted personnel). 

To avoid such consequences service personnel will 
usually be found to respond quite readily to suggestions 
that they execute the necessary forms authorizing 
checkage. Thus both the disbursing officer and the 
legal officer are appeased. ; 
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